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While it is true that in particular instances property and valua- 
ble franchises of a profitable nature were conferred upon municipal 
corporations as a condition for the performance of certain acts, yet 
it will not be contended that all or any considerable proportion of 
such corporations were thus endowed. Nor will it be claimed that 
liability for neglect of duty was restricted to corporations thus bene- 
fited. I think it wilf be found on examination that, as a rule, as 
valuable privileges and benefits are conferred by our laws providing 
for the incorporation of cities as were conferred by ancient charters. 

In selecting jurors the object of the law is to secure fair, un- 
biassed persons, and it is the duty of the court, when objection is 
made, to see that such persons only are permitted to sit on a jury. 
But the mere interest of a taxpayer and resident of the city is not 
of itself, under ordinary circumstances, sufficient to disqualify him 
from acting as a juror in a case in which the city is interested. In 
this case both parties objected to residents of Omaha as jurors, and 
the objections were sustained by the court. The plaintiff therefore 
is not in a position to insist on the objection. A fair jury appears 
to have been selected, and the questions of fact fairly submitted to 
them, and we see no sufficient ground to disturb their finding. The 
judgment of the District Court is therefore affirmed. 



RECENT ENGLISH DECISIONS. 

High Court of Justice, Queen's Bench Division. 

THE BUENOS AYRES AND ENSENADA PORT RAILWAY CO. v. 
THE NORTHERN RAILWAY CO. OF BUENOS AYRES. 

The claim stated that plaintiffs and defendants were limited companies with regis- 
tered offices in London : and that the action was brought for the rent of a railway 
station in Buenos Ayres, and for part of the cost of constructing lines of railway 
and approaches to the station. The statement of defence was that both plaintiff 
and defendant were domiciled in Buenos Ayres and carried on business there ; 
that the premises in question were constructed on land which was the property of 
the republic of Buenos Ayres, and that plaintiffs and defendants were joint con- 
cessionaires under the republic of certain easements appurtenant thereto ; that the 
construction of the premises was directed by the government of Buenos Ayres, 
which by its laws had powers of adjusting all rights arising out of such matter ; 
that the contract, if any, as to the cost of construction was made at Buenos Ayres 
and was subject to the law of the place of contract, and that the republic had 
assumed jurisdiction over the plaintiffs' claim. Held, on demurrer that the defence 
was not good either on the ground of venue or of the comity of nations, as both 
parties were within the jurisdiction of the court and the facts alleged did not show 
that the jurisdiction of the Argentine republic over the claim was exclusive. 
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Demurrer to the first six paragraphs of the statement of defence, 
■which are fully set out in the judgment of the court. 

Thrupp, for the plaintiff, cited Mostyn v. Fabrigas, 1 Sm. Lead. 
Cas., 5th ed., p. 607, and distinguished Whitaker v. Forbes, 1 
Com. Pleas Div. 51. 

Benjamin, contra. 

February 2d, the opinion of the court was delivered hy 
Mellor, J. — By the statement of claim the plaintiffs, who are a 
limited company, having their registered office at 8 Union court, 
Broad street, in the city of London, sue the defendants, whose 
registered office is at No. 40, Finsbury Circus, in the city of Lon- 
don, for certain rents, maintenance, and a certain sum for the de- 
fendants' share in the construction of certain lines of railway, 
buildings, premises, and approaches to the central station in the city 
of Buenos Ayres, which the defendants were, in January 1873, let 
into the beneficial use and occupation of, on the terms that they 
should pay to the plaintiffs' company annually the rent and main- 
tenance for, and of the said station, lines of railway, buildings and 
premises, and the rent for the said approach usual in similar cases, 
and that the defendants have occupied and use the same and the 
said approach since January 1873. To this the defendants, in the 
first six paragraphs of their statement of defence, plead that the 
plaintiffs' and defendants' companies are respectively domiciled in 
the Argentine republic, and carrying on their business there; 
that the central station mentioned in the plaintiffs' statement is 
constructed on land which is the property of the said republic ; and 
that the plaintiffs and defendants are joint concessionaires under 
the said republic of certain easements appurtenant thereto, the 
rights of the plaintiffs not being in any way superior to those of 
the defendants, who further allege that the construction of the said 
central station was directed by the government of the said republic, 
and was for the benefit and convenience of the citizens of the said 
city of Buenos Ayres, and by the express provision of the laws of 
the republic ; that powers of adjusting all rights arising out of the 
said construction properly applicable to the claim of the plaintiffs are 
vested in the government, and that any express or implied contract 
which can be proved to exist between the plaintiffs and the defend- 
ants with respect to the distribution of the cost of the construction 
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was made at Buenos Ayres, and is subject to the law of the place 
of contract. It then alleges that the republic has assumed jurisdic- 
tion over the claim of the plaintiffs. The defendants then submit 
that as the claim relates to immovable property, situate in a foreign 
country, the High Court of Justice has not jurisdiction over the same, 
and that to assume it would be a violation of the comity of nations, 
and that the contract having been made at Buenos Ayres, it can- 
not be conveniently investigated before the High Court. These are 
the substantial allegations upon which this portion of the statement 
of defence is founded, and by which the defendants seek to oust the 
jurisdiction of this court to entertain the claim. 

Mr. Benjamin disclaimed any intention of arguing the case on 
any technical ground of venue. He rested his contention on higher 
grounds of policy and convenience and comity of nations. In look- 
ing carefully into the allegations made in the first six paragraphs 
of the statement of defence, I cannot find any allegation which 
claims or asserts exclusive jurisdiction in the courts of the Argen- 
tine republic to entertain this matter ; and, although suggestions 
are made and hints given, there is no specific allegation which can 
be fairly so interpreted. 

It seems to me that, consistently with all these allegations, the 
plaintiffs are entitled to sue the defendants in this country in respect 
of the matters alleged in the claim. Both plaintiffs and defend- 
ants are in England, although they may be, as alleged, domiciled 
in the Argentine republic ; they are not aliens, and there is noth- 
ing stated as to the law of the republic or the contract of the parties 
which is inconsistent with the power to sue in England. Both par- 
ties to the action are within the jurisdiction of the courts of this 
country, and the action, as far as procedure is concerned, has been 
properly initiated ; and, although it is alleged that, by the express 
provision of the laws of the republic, powers of adjusting all rights 
arising out of the said construction properly applicable to the claim 
of the plaintiffs are vested in the government, that does not show 
that a contract by which a money compensation is agreed to be 
paid by the defendants to the plaintiffs for the beneficial use by the 
defendants of the plaintiffs' construction, may not be enforced before 
another forum. In short, I can find no allegation which asserts 
that jurisdiction over the subject-matter of the claim is, either by 
law or contract of the parties, vested exclusively in the courts of the 
Vol. XXV.— 46 
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Argentine republic. When the allegations contained in the state- 
ment of defence are carefully analyzed, they amount to this only : 
that the contract was made in a foreign country, and that it relates 
to the use of property in such foreign country in which both par- 
ties have a domicile, and cannot be sued upon in this country, 
although both parties are within the jurisdiction of this court. The 
alleged convenience of one tribunal over another for the investigation 
of the claim is beside the question of jurisdiction ; and as to the alle- 
gation that to entertain the claim in this country would be a violation 
of the comity of nations, or, as was argued by Mr. Benjamin, be 
disrespectful to the Argentine republic, that is m my opinion an 
assertion without any authority, and I cannot regard it. Lastly, 
he contended that, in deciding upon this question, we are dealing 
with an act of state. I confess myself unable to follow or see the 
effect of that argument, or how it arises upon the facts as alleged. 
It is true that the statement of defence asserts that the government 
of the Argentine republie has assumed jurisdiction over the plain- 
tiffs' claim. I can see in that fact no act of state in the sense con- 
tended for by Mr. Benjamin, and it appears to me difficult to appre- 
hend the effect of that allegation. A statement of defence which 
is intended by way of plea to the jurisdiction of the courts of this 
country, must be precise and clear, which is certainly not the case 
with the allegation in question. I cannot, carefully reading the 
allegation in the statement of defence, find any obstacle to my giv- 
ing judgment in favor of the demurrer. 

Judgment for the plaintiffs. 

Rigidly as the rule in regard to local that "injuries to real estate are local 

actions has been enforced in England and must be redressed by an action in 

at all times, it would have been useless the county where the land is situated." 

in the present case to have relied upon So where the obligation arises in respect 

it, since the claim grew out of contract to the estate and not to the person, the 

and was therefore of a transitory cha- action to enforce the obligation is local, 

racter. While referring the reader to Thus an action of covenant by the as- 

the note on Mostyn v. Fabrigas, Hare signee of the reversion against the 

& Wallace's edition of Smith's Leading lessor, or vice versa, upon an express 

Cases, for a more elaborate discussion covenant contained in the lease, is tran- 

of the subject of local and transitory sitory by the operation of 32 Henry 

actions than the limits of a note here VIII., ch. 34, 577 ; while debt, by the 

will permit, it may be not altogether assignee or devisee of the lessor against 

useless to call his attention briefly to the lessee, which is founded upon priv- 

the rule, the reason for it and to some ity of estate, is a local action : 1 Chitty 

of the recent cases. on Pleadings 301. See Clark v. Scudder, 

The old rule of the common law was 6 Gray (Mass.) 123, where an action 
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by the assignee of the covenantee 
against the covenantor on a covenant 
respecting land was held to be local, 
the action depending on the privity 
of estate and not of contract. 

The reason of the adoption of this rule 
arose out of the constitution of the old 
jury, who were but witnesses to prove 
and disprove the allegations of the 
pleadings. It was necessary that actions 
should be brought in such places that 
those familiar with the necessary evi- 
dence should be able to testify ; and as 
the sheriff must summon the jury from 
the county where the action was laid 
in the declaration, it was essential while 
the jury were the witnesses for, and not 
the judges of, the evidence, to lay the 
venue truly. The inconvenience and 
evasion of justice which followed this 
rule caused it to be gradually relaxed, 
under the subtle device of a videlicet, 
until in most cases the form only of the 
old rule was observed while the spirit 
had wholly departed. Those cases in 
which the rigor of former times had 
not been relaxed in this respect became 
known as local actions and may be 
classified as those cases in which an 
injury is done to land (and through the 
possession or ownership of it, to the 
plaintiff), and the cases already re- 
ferred to in which a duty is owed in 
respect to land held or owned by the 
defendant. The latter division of this 
class has already been noticed. The 
law is to this day the same in England 
and in most of the United States. In 
W Maker v. Forbes, Law Rep. 10 C. P. 
583; s, c. affirmed on appeal, 1 C. P. 
1). 51, the action was debt brought in 
the Common Pleas of England, for 
arrears of a rent-charge upon lands in 
Australia, prior to the operation of the 
new Judicature Act (which provided 
that in the future there should be no 
distinction between local and personal 
actions as regards venue.) It was held 
both in the Common Pleas and Court 
of Appeal that the venue was local and 



that the action therefore could not be 
maintained in England. Cairns, L. 
C, while regretting the anomalous rule 
by which, though both parties were in 
England, and perhaps never out of it, 
the action could not be maintained, felt 
himself bound, as did Marshall, C. J., 
in Livingstone v. Jefferson, post, by the 
authority of the decisions of Pine v. 
Countess of Leicester, Hob. 37 ; Thursby 
v. Plant, 1 Notes to Wm. Saund. 306- 
308. There was no authority for the 
proposition that the rule was inapplicable 
where the land lay out of England. 
Bramwell, B., in the same case, 
referred to Livingstone v. Jefferson, post, 
" where the law on this suhject seems 
to have been ably summarized by Mar- 
shall, C. J." 

As regards the cases which fall under 
the former division, i. e., injuries to real 
estate, there has been some diversity of 
opinion both in England and in this 
country. In the case of Moslyn v. Fa- 
brigas, supra, s. c. Cowpcr 180, though 
the question there raised a different 
point, since the injury was admittedly 
personal, Mansfield, C. J., referred 
to two cases in which, as he said, " the 
very gist of the action was local," and 
in which the objection was overruled. 
"I think it was an action brought 
against Captain Gambier, who, by order 
of Admiral Boscawen, had pulled down 
the houses of some sutlers who supplied 
the navy and sailors with spirituous 
liquors. * * * The objection was taken 
to the count for pulling down the houses. 
On the other side they produced, from a 
manuscript note, a case before. Lord 
Chief Justice Eyre, where he overruled 
the objection, and I overruled the objec- 
tion upon this principle, viz., that the 
reparation here was personal and for 
damages, and that otherwise there would 
be a failure of justice. I quoted a case 
of injury of that sort in the East Indies, 
where, even in the court of equity, 
Lord Hardwicke had directed satisfac- 
tion to be made in damages. * * * I re- 
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collect another cause that came on be- 
fore me, which was the case of Admiral 
Palliser. There the very gist of the 
action was local. It was for destroying 
fishing-huts upon the Labrador coast. 
The cause went on a great way. They 
would have stopped it short at once if 
they could have made such objection, 
but it was not made. Whatever injury 
had been done there by any of the king's 
officers, would have been altogether 
without redress if the objection of local- 
ity would have held." 

According to the principle that Eng- 
lish law in force prior to the revolution 
is the law of this country in the absence 
of legislation on the subject, these cases 
would seem to be of greater authority 
here against the rule than the later de- 
cisions made in England, in which the 
above cases were disapproved of. It is 
somewhat singular that in the cases 
which have arisen in this country this 
argument seems not to have been em- 
ployed. Doulaon v. Mathews (1792), 
4 Term Rep. 503, is the leading case on 
this subject in favor of the rule. The 
action was trespass for entering the 
plaintiff's dwelling-house in Canada, 
and expelling him. Lord Kenyon, at 
the trial, was of opinion that the action 
was local and accordingly nonsuited 
the plaintiff. Erskine subsequently 
moved to set aside the nonsuit, observ- 
ing that the action was not to recover 
land, but merely a personal action to 
recover satisfaction in damages. He 
then referred to the cases mentioned by 
Lord Mansfield. Lord Kenyon, C. 
J., said that the contrary had been 
held in a case in the Common Pleas, 
that where the action is on the realty, 
it is local. Buller, J. : " It is now too 
late for us to inquire whether it were 
wise or politic to make a distinction 
between transitory and local actions. 
It is sufficient for the courts that the law 
has settled the distinction, and that an 
action quare clausum fregit is local. 
We may try actions here, which are in 



their nature transitory, though arising 
out of a transaction abroad, but not 
such as are in their nature local. Rule 
refused." 

Warren v. Webb, 1 Taunt. 379, was 
case by the owner of a house against 
the adjoining owner for neglecting to 
repair the latter's spout, whereby rain 
soaked through into, and injured the 
plaintiff's house in Surrey, to wit, at 
Westminster, in the county of Middlesex. 
The action was held not maintainable 
on the ground of variance between the 
declaration and evidence. See Simmons 
v. Lillystone, post, in which it is said 
that this case is difficult to understand. 

In Richardson v. Locklin, 6 B. & S. 
775, the action was case for the wrong- 
ful diversion of a public footway whereby 
the plaintiff lawfully passing along the 
footway was injured. The venue was 
in Surrey ; the footway was in Essex. 
The action was held local. " In sub- 
stance," said Blackburn, J., " it is 
an action for injury arising from a nui- 
sance on real property, which is clearly 
a local action." 

Jefferies v. Duncombe, 1 1 East 227, is 
an instance of the attempt of the court to 
distinguish by metaphysical evasions, 
where justice would otherwise bedenied. 
As remarked by Emery, J., in Titus v. 
Frankfort, 15 Maine 98, it " serves to 
show that there continued down to the 
time when it was decided in 1809, a 
disposition to carp at the mode of pre- 
senting to the court a case of consequen- 
tial injury to the person, when the cause 
of action arose in a particular place, 
though immaterial, and the readiness 
with which the court, in pursuit of jus- 
tice, discountenanced such objections." 
In Jefferies v. Duncombe (where the 
action was case for keeping a lighted 
lamp in front of the plaintiff's house, in 
order to throw upon him the imputa- 
tion of being the keeper of a bawdy- 
house), the cause of action could not 
have arisen out of the county in which 
the premises lay, for the point of the 
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offence lay in the designation of the 
place where the plaintiff resided, and 
opposite to which the lamp was hung. 
It is true that the action was not for 
injury to the realty, but the possession 
of the realty by the plaintiff was cer- 
tainly a causa sine qua non without which 
the particular injury could not have been 
inflicted. The action was held transi- 
tory. See The Mersey and Irwell Navi- 
gation Company v. Douglas, 2 East 499. 

Simmons v. Lillystone, 8 Exch. Rep. 
(Wels., Hurl. & Gor.) 431, was case. 
The declaration laid the venue in 
London, and stated that the plain- 
tiff owned real estate in Kent, abut- 
ting on the Thames, to which river he 
ought to have from his adjoining pre- 
mises free access, and to the navigation 
of which he was entitled ; yet the de- 
fendant had obstructed an adjoining 
portion of the said river, whereby the 
plaintiff received special damage. A 
verdict was entered for the plaintiff, 
with leave reserved to the defendant to 
move to enter it for him. The rule 
was discharged, the court holding that 
there was no allegation in the declara- 
tion which made it necessary for the 
plaintiff to prove that the obstruction 
took place in the city of London. 

The rule is in force in the federal 
courts. Livingstone v. Jefferson, 1 Brock - 
enbrough 203, was trespass, g. c. /., 
brought in the Circuit Court of the United 
States for Virginia, for a trespass alleged 
to have been committed by the defend- 
ant, ex-President Jefferson, upon real 
estate in Louisiana. The venue was 
laid in New Orleans, " to wit, at Rich- 
mond, in the county.of Henrico, and 
district of Virginia." Marshall, C. 
J. , doubted the wisdom of the rule, but 
felt bound by the precedents. 

" This is known to be a fiction. Like 
an ejectment, it is the creature of the 
courts, and is moulded to the purposes 
of justice, according to the views which 
its inventors have taken of its capacity 
to effect those purposes. It is not, how- 



ever, of undefinable extent. It has not 
absolutely prostrated all distinctions of 
place, but has certain limits prescribed 
to it, founded in reasoning satisfactory 
to those who have gradually fixed those 
limits. It may well be doubted whether 
at this day they might be changed by a 
judge not perfectly satisfied with their 
extent. 

"This fiction is so far protected by 
its inventors that the averment is not 
traversable for the purpose of defeating 
an action it was invented to sustain, but 
it is traversable whenever such traverse 
may be essential to the merits of the 
cause. It is always traversable for the 
purpose of contesting a jurisdiction not 
intended to be protected by the fiction. 

" In the case at bar, it is traversed 
for that purppse ; and the question is 
whether this is a case in which such 
traverse is sustainable, or in other 
words, whether the courts have so far 
extended their fiction as, by its aid, to 
take cognisance of actions of trespass 
on lands not lying within those limits 
which bound their process. 

"They have, without legislative aid, 
applied this fiction to all personal torts, 
wherever the wrong may have been com- 
mitted, and to all contracts wherever 
executed. To this general rule con- 
tracts respecting lands form no ex- 
ception. It is admitted that on a con- 
tract respecting lands an action is sus- 
tainable wherever the defendant may be 
found. Yet in such a case every diffi- 
culty may occur that presents itself in 
an action of trespass. An investiga- 
tion of title may become necessary ; a 
question of boundary may arise, and a 
survey may be essential to the full 
jnerits of the cause. Yet these diffi- 
culties have not prevailed against the 
jurisdiction of the court. They are 
countervailed and more than counter- 
vailed, by the opposing consideration, 
that if the action be disallowed, the in- 
jured party may have a clear right 
without a remedy, in a case where a 
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person who has done the wrong, and 
who ought to make the compensation, is 
within the power of the court. 

" That this consideration should lose 
its influence where the action pursues a 
thing not in the reach of the court is 
of inevitable necessity ; but for the los3 
of its influence where the remedy is 
against the person, and is within the 
power of the court, I have not yet dis- 
cerned a reason, ether than a technical 
one, which can satisfy my judgment. 

"If, however, this technical reason is 
firmly established, if all other judges 
respect it, I cannot venture to disregard 
it. 

" The distinction taken is that actions 
are deemed transitory where the trans- 
actions on which they are founded might 
have taken place anywhere, ' but are 
local where their cause is, in its nature, 
necessarily local. 

" If this distinction is established ; if 
judges have determined to carry their 
innovation on the old rule no further ; 
if, under circumstances which have not 
changed, they have determined this to 
be the limit of their fiction for a long 
course of time, it would require a 
hardihood which, sitting in this place, 
I cannot venture on to pass this limit." 

But each district of the federal courts 
is considered as a county, and it is no 
objection to the jurisdiction of a federal 
court that the action is local, provided 
the premises are situated in the district 
in which the action is brought : Bundle 
v. The Delaware and Raritan Canal, 1 
Wallace, Jr. 275. The action here was 
case brought in the New Jersey district 
for the wrongful diversion of water in 
New Jersey, whereby the plaintiffs mills 
in Pennsylvania were injured. Grier, 
J. : " Formerly where a nuisance 
was done in one county to lands lying 
in another, an assisa in confinio comita- 
tes lay at common law (Fitz. Nat, 
Brev.) 'And albeit,' says Lord 
Coke, ' the counties do not adjoin, but 
there be twenty counties mean between 



them, yet the assize in confinio comilatus 
doth lie, and the justices shall sit be- 
tween the said counties :' Co. Litt. 15+ 
a. And if a declaralion contained mat- 
ter lying in two counties, it was tried 
by both counties on a venire directed to 
the sheriff of both counties, who sum- 
moned six of each county. But such 
proceedings have long been obsolete, 
and the doctrine established in Buhner's 
Case, 7 Rep. 2 a, has ever since been 
held as law both in England and this 
country ; ' that where the action is 
founded on two things done in several 
counties, and both are material and tra- 
versable, and the one without the other 
doth not maintain the action, then the 
plaintiff may bring his action in which 
of the counties he will.' Thus if a 
man does not repair a well in Essex 
which he ought to repair, whereby my 
land in Middlesex is drowned, I may 
bring my action in Essex, for there is 
the default, as it is adjudged in 7 Hen. 
IV., 8, or I may bring it in Middlesex, 
for there I have the damage, as is proved 
by 11 R. I. Action sur the case 36; 
Gowen v. Husse, 1 Dyer 38 a ; Scott v. 
Brest, 2 Term R. 241 ; Mayor v. Cole, 
7 Id. 583 ; Rex v. Burdett, 4 B. & 
Aid. 95 ; Oliphant v. Smith, 3 Penna. 
R. 180. His honor held that the venue 
was well laid in New Jersey, " which as 
regards this (the Circuit Court of the 
United States) forms one county," 

Worster v. Winnipiseogee Lake Co., 5 
Foster (N. H.) 525, was case for the 
overflow of the plaintiffs land. Gil- 
christ, C. J., there said : — " Actions, 
though merely for damages occasioned 
by injuries to real property, are local ; 
as trespass or case for negligence to 
houses, lands, watercourses, ways, or 
other real property : 1 Chitty's PI. 
298; Gould's PI. 115, 116. * * * It is 
a general rule that case for an injury to 
land is a local action, and that the suit 
should be brought in the county where 
the cause of action arose." 

Watts v. Kinney, 23 Wend. (N. Y.) 
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484, was an action on the case for di- 
verting the waters of a stream and 
obstructing a right of way at Newark, 
in New Jersey. The declaration de 
scribed the subject-matter as "situate, 
lying, and being in the township of 
Newark, in the state of New Jersey, to 
wit, at the city and county of New 
York." On error to the Superior Court 
of New York, Nelson, C. J., said : — 
" It appears to be conclusively settled, 
that an action on the case for diverting 
a watercourse, so far savors of the 
realty as to be classed with local actions, 
and must be tried in the county where 
the injury happens. It stands on a 
footing in this respect with real and 
mixed actions, such as trespass quare 
clausum /regit, ejectment, waste, &c, 
where if the lands lie in a foreign 
country they cannot be tried here." 

On error brought to the Court of 
Errors, reported in 6 Hill 82, Wal- 
worth, C, said: — "The cause of 
action stated in the declaration is un- 
questionably local, not only by the 
provisions of the Revised Statutes, but 
also by the settled rule of the common 
law."' 

In Roach v. Damron, 2 Humph. 
(Tenn.) 425, Green, J., says : " This 
is an action of trespass for breaking and 
entering the plaintiff's close. In its 
nature it is a local action, the court of 
the county in which the land is situated 
alonehavingjurisdiction." In Champion 
v. Doughty, 3 Harrison (N. J.) 3, the 
court says : " This is an action of tres- 
pass q. c. f. * * * The action of tres- 
pass for breaking a close is a local 
action, and must not only be brought in 
the county where the land lies, but it 
must appear on the record that the tres- 
pass was committed in the county." 
This was trespass q. c. /., brought in 
Atlantic county, the declaration stating 
a continuing trespass in that county 
from 1832, at which time the county 
was not in existence. 

In Pennsylvania the question was 



settled in favor of the maintenance of 
the rule in Prevost v. Gorrcll, 3 Weekly 
Notes 366 (Supreme Court of Penna.), 
affirming a decision of the Court of 
Common Pleas of Philadelphia county 
(2 Id. 440). Hare, P. J., in delivering 
the opinion of the court below, said : — 
" The declaration in this case avers 
that ' the plaintiff before and at the 
time of committing the grievances there- 
inafter mentioned was and still is pos- 
sessed of certain mines of coal, situate 
in the county of Columbia, to wit : at 
the county of Philadelphia aforesaid ; 
and that the defendant is possessed of 
certain lands and mines of coal adjoin- 
ing the plaintiff's colliery;' and then 
goes on to aver that the defendant ' hath, 
by his wrongful acts and omissions in 
and upon the premises so possessed by 
him, caused water, filth and rubbish to 
flow and enter therefrom in and upon 
the plaintiff's premises, whereby the 
plaintiff has been greatly damaged anil 
hindered.' Such a cause of action is 
clearly local. It is for an injury to the 
plaintiff in his capacity as tenant of 
real estate, through acts done by the 
defendant on other real estate possessed 
by him. This position was conceded 
during the argument, but it was con- 
tended that the distinction between local 
and transitory actions is merely arbitrary 
and technical, and should be disregarded 
as obsolete. 

"It is no doubt true that the motive 
for requiring that issues should be tried 
in the neighborhood where the contro- 
verted facts are alleged to have hap- 
pened, was that the jurors might be 
acquainted with the subject-matter, and 
able to correct or supplement the testi- 
mony of the witnesses by their own 
knowledge ; and that a juror is now 
regarded as a judge who must draw his 
conclusions from the evidence. Hence 
an argument that the rule is a relic of 
a state of things which has passed away, 
and should have no place in our present 
system of jurisprudence. 
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" A careful consideration may lead 
to a different inference. A rule should 
not be abrogated because some of the 
reasons for it have ceased, if there are 
oilier and sufficient reasons for its con- 
tinuance. Where the question at issue 
is as to the title, boundaries, situation 
or condition of real estate, persons who 
reside in the neighborhood must neces- 
sarily be called as witnesses, and the 
cause should obviously be tried at the 
place where they can be brought into 
court with the least inconvenience to 
themselves and cost to the parties. Nor 
is this all. Although the jurors must 
render their verdict according to the 
evidence, and not from their own knowl- 
edge, it is still desirable that they should 
have a general acquaintance with such 
matters as are to be laid before them, 
and be able to understand the technical 
words and terms of art used by the wit- 
nesses. Moreover, the case may be 
one that requires a view, and it would 
obviously be harsh and impracticable to 
take the jury away from their homes to 
inspect premises lying in another county, 
and perchance at the other end of the 
state. It was accordingly declared, by 
Rogers, J., in Olipltant v. Smith, that 
' in general, whenever a view may be 
necessary, the action must be brought in 
a county where the injury arises. In 
the language of Comyn, it is an action 
founded on a local thing and can be the 
better tried because the witnesses reside 
there, and the alleged nuisance may be 
inspected by the jury. It is a local 
question because of the defendant's 
possession within the body of the 
county. The only exception is the 
erection of a nuisance in one county to 
the injury of lands in another. Then 
the action may be brought in either.' " 

In some of the states, however, a dif- 
ferent rule prevails. Titus v. Frankfort, 
15 Maine 98, was case in Penobscot 
county against the inhabitants of Frank- 
fort, in Waldo county, for damages 
sustained from defects in a bridge, part 



of the highway in Frankfort. "It is 
true," said Emery, J., " that highways 
within a town must be local. * * * The 
neglect of the defendants to do their 
duty is of a transitory character, a non- 
feasance. It constitutes a personal 
action in delicto, and is transitory. See 
Arch. Pleadings 62, 87 ; Co. Litt. 282 ; 
1 Wilson 336 ; Grimstone v. Molineaux, 
Hobart 251 ; Espinasse on Penal Sta- 
tutes 88." 

The distinction between this case and 
those of Richardson v. Lochlin, 6 B. & S. 
775, ante, and Oliphant v. Smith, 1 Pen. 
& Watts 180, must be sought for, if it 
exist at all, in the difference between 
faults of omission and of commission, 
a distinction fitter for a schoolman than 
a judge. 

In Black v. Black and Hunter, 27 
Ga. 47, it was decided that land held 
by a partnership was personal property 
and the objection on the ground of 
locality of action did not therefore pre- 
vail. See Rogers v. Woodbury, 15 Pick. 
(Mass.) 157, and Hunt and Wife v. 
Town of Pownal, 9 Verm. 417. 

In Ohio the rule has been repudiated 
as inapplicable to the conditions of that 
state : Genin v. Grier, 10 Ohio 209. 
Action by reversioner against the as- 
signee of a lease of real estate brought 
in Monroe county. Plea to the juris- 
diction that the premises were situated 
in Guernsey county and outof the juris- 
diction of the court. The action was 
held to be transitory. As this court is 
the only one which clearly points out 
the inapplicability of the English rule 
in the county courts of our states, the 
jurisdiction of which to compel an 
appearance is usually limited to the 
county itself, the opinion is given at 
some length. Hitchcock, J., said : 
" According to the rules of the English 
law the action is local, and cannot be 
prosecuted except in the county where 
the land lies. * * * From this it ap- 
pears that the courts of England did not 
hesitate to change the rule of law when 
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it became necessary to subserve the ends 
of justice. In England, no inconveni- 
ence results from keeping up the dis- 
tinction between local and transitory 
actions, because, as it is well known, 
the appearance of a defendant can as 
effectually be compelled in one county 
as another. * * * But, if in this state 
we were to adhere to the distinction, 
there must in many cases be an entire 
failure of justice. * * * Whether this 
distinction, between local and transi- 
tory actions shall be adhered to, must 
depend upon our own peculiar system 
of jurisprudence. * * * So far as it 
respects an action for the recovery of 
the possession of real property there can 
be no doubt ; such action must be con- 
sidered as local, and must be tried and 
determined in the county where land is 
situated. The only action of this de- 
scription known to our practice is the 
action of ejectment. * * * Where then 
is the appropriate county 1 Is it the 
county in which the cause of action 
accrued ? If so, then there must be a 
failure of justice, unless the defendant 
happen to be within that county, for 
without the service of process the court 
cannot take jurisdiction ; and process, 
except in some specified cases, cannot 
reach beyond the county in which it is* 
issued. If the action be to recover 
damages for a trespass upon real pro- 
perty, is the appropriate county the one 
in which the land trespassed upon lies ? 
If so, the trespasser has nothing to do 
but to pass over a county line, and he 
escapes with impunity. And so with 
respect to an action like the one now 
before the court. If it be held to be 
local, the assignee of a term entirely 
exonerates himself from the payment 
of rent by fleeing or removing into an- 
other county. In all cases under our 
system it would seem, where the action 
is personal and for the recovery of a 
debt or damages merely, unless other- 
wise expressly provided by statute, the 
appropriate county in which to exercise 
Vol. XXV.— 47 



jurisdiction is the county in which a 
defendant may be found, so that process 
can be served on him. It is not mate- 
rial that lie should be a resident of the 
particular county ; it is sufficient if he be 
found in it, so that the process can be 
legally served. By such service the 
court from which the process was issued 
obtains jurisdiction of the person of the 
defendant, and having jurisdiction of 
the subject-matter of the controversy 
can proceed with the case. * * * Con- 
sidering all the legislation of the state 
upon this subject of jurisdiction, we 
entertain the opinion that it is the per- 
son of the defendant which gives a court 
jurisdiction in a particular case, so far 
as locality is concerned, and as a de- 
fendant cannot be compelled to answer 
in any other county, except the one 
in which he is served with process, ex- 
cept in some few specified cases, he 
must be held to answer there, provided 
the action be personal and sounds 
merely in debt or damages ; and that 
such actions must in this state be con- 
sidered transitory. We are aware that 
such decision is an innovation upon the 
subject. * * * It is necessary for tho 
ends of justice, and no serious inconve- 
nience can result from it." 

An interesting case was recently de- 
cided by the Court of Appeals in Eng- 
land : The M. Moxfiam, 1 P. D. 43 ; 
reversed on appeal: Id. 107. The 
suit was begun by the plaintiff, an 
English company, against an English 
ship for negligently injuring a pier in a 
port of Spain, which pier was the 
plaintiff's property. It was held that 
tho law of Spain (which held the master 
and mariners, and not the owners, liable 
in such a case) governed the case. 
"Very grave difficulties," says James, 
L. J., "might have arisen as to the 
jurisdiction of this court to entertain 
any action or proceedings whatever with 
respect to injury done to foreign soil. 
But the question of jurisdiction has 
probably been successfully got over by 
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what has been done in this case, inas- We may hope that such legislation 

much as the ship in question was re- may be adopted, where the rule still pre- 

leased upon an agreement that all vails, that a distinction founded upon 

remedies against the ship and against reasons which hare long since passed 

the owners should be tried in this away, and which often causes a failure 

country. Such an agreement would of justice, may be obliterated from our 

give jurisdiction by consent." laws. A. S. B. 
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National Bank — Bailment — Power of a National Bank to receive on 
deposit Bonds as collateral security for the existing Debts of a Customer, 
awl for future Loans and Discounts — Liability of a National Bank for 
the loss of Bonds deposited for such purpose. — The Third National Bank 
of Baltimore was organized under the National Currency Act of 1861, 
ch. 106. The firm of W. A. B. & Co., of which W. A. B. was the 
senior member, was a large customer of the bank, through which all the 
banking business of the firm was transacted, aud from which it received 
accommodations as needed. On the 5th of February 1866, the firm 
was indebted to the bank about $5000, and W. A. B. voluntarily pro- 
posed to the president of the bank to deposit with the bank about $37,000 
in bonds, as collateral security for his present and future indebtedness. 
Subsequently, as agreed between W. A. B. and the president of the bank, 
certain bonds and stocks were deposited as collateral security for the 
payment of all obligations of W. A. B. and W. A. B. & Co. to the bank, 
then existing, or that might be incurred thereafter, with the under- 
standing that the right to sell such collaterals in satisfaction of such 
obligations, was vested in the officers of the bank. Some of the bonds 
were subsequently withdrawn and others deposited in their place. 
While these collaterals remained in the bank, the firm kept a deposit 
account with the bank, having an average amount of about $4000 on 
deposit, and from time to time as it needed, obtained discounts ranging 

1 Prepared expressly for the American Law Register, from the original opinions 

filed during Oct. Term 1876. The cases will probably be reported in 4 or 5 Otto. 

s From Hon. W. C. Webb, Reporter ; to appear in 17 and 18 Kansas Reports. 

3 From J. D. Pulsifer, Esq., Reporter; to appear in 66 Maine Reports. 

4 From J. Shaaf Stockett, Esq., Reporter ; to appear in 44 Maryland Reports. 

5 From Arnold Green, Esq., Reporter; to appear in 11 Rhode Island Reports. 



